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ABSTRACT | OZET

This article seeks to assist companies in establishing their own equilibri-
um by evaluating the advantages and disadvantages of conducting elec-
tronic general assembly and board of directors’ meetings.

Bu makalede, sirketlerin elektronik ortamda yapilan genel kurul ve yonetim
kurulu toplantilariin avantaj ve dezavantajlarini karsilastirarak kendi den-
gelerini olusturmalarina yardim etmek amaclanmistir.
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I.INTRODUCTION

In accordance with Article 1527 of the Turk-
ish Commercial Code No. 6102 (the “TCC")
published in the Official Gazette dated
14.02.2011 and numbered 27846, compa-
nies are now authorized to conduct board
of directors’ and general assembly meetings
through electronic environment. This article
was introduced to align with global digita-
lization and technological advancements;
gaining significant prominence in practical
application during the COVID-19 pandemic.
Amid the COVID-19 pandemic, the Ministry
of Trade of Republic of Turkiye issued an
official announcement’ (the “Announce-
ment”) on March 20", 2020, available on its
official website, encouraging and facilitat-
ing companies to conduct their general as-
sembly and board of directors’ meetings in
electronic environment. The Announcement
also outlines the possibility of preemptively
canceling these meetings with a board of
directors’ decision.

Although the TCC does not explicitly define
“electronic environment”, it can be con-
strued as a comprehensive term encom-
passing environments where digitized data
is recorded and stored? Therefore, electron-
ic environment extends beyond the inter-
net, encompassing all telecommunication

1. GIRIS

14.02.2011 tarihli 27846 sayili Resmi Gaze-
te’de yayimlanan 6102 sayili Turk Ticaret
Kanunu'nun (“TTK") 1527. maddesi uyarin-
ca, sirketlerin yonetim kurulu ve genel kurul
toplantilarinin elektronik ortamda yapilmasi
mumkun hale gelmistir. S6z konusu mad-
de, dunyanin dijitallesmesine ve teknolojik
gelismelere ayak uydurmak uzere getiril-
mis; sonrasinda COVID-19 salgini sebebiy-
le uygulamada yogun olarak kullanilmaya
baslanmistir. COVID-19 salgini doneminde,
T.C. Ticaret Bakanligi'nin 20 Mart 2020 ta-
rihinde resmi internet sitesinde yayinladigi
duyuru’ (“Duyuru”) ile sirketlerin genel kurul
ve yonetim kurulu toplantilarini elektronik
ortamda yapmalarinin tesvik edildigi ve ko-
laylastinldigi gorulmektedir. Duyuru’da ayri-
ca, bu toplantilarin yonetim kurulu karari ile
onceden iptal edilmesinin mumkun oldugu
actklanmistir.

“Elektronik ortam”, TTK'da herhangi bir
sekilde tanimlanmamis olmasina karsin sa-
yisallastirilmis verilerin Uzerinde kaydedilip
saklandigi ortamlarin genel adi olarak ta-
nimlanabilmektedir2. Dolayisiyla elektronik
ortam; sadece internet ortamiyla sinirli ol-
mayip telefon, teleks, faks, elektronik posta
gibi tum telekomunikasyon hizmetlerini de
kapsamaktadir®. Fakat, TTK hukumlerinin
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services such as telephone, telex, fax, and
electronic mail®. However, given the use of
the term “online” in the preamble of the TCC
provisions, it is inferred that the concept of
electronic environment specifically refers to
the internet environment?.

Il. LEGAL INFRASTRUC-
TURE

Article 1527 of the TCC governs the possi-
bility of conducting general assembly and
board of directors’ meetings in electronic
environment for commercial companies,
contingent upon specific conditions. Fur-
thermore as secondary legislation, the Min-
istry of Trade has issued the Regulation on
General Assembly Meetings of Joint Stock
Companies in Electronic Environment (the
“Regulation”), published in the Official Ga-
zette dated August 28,2012 and numbered
28395, along with the Communiqué on
Electronic General Assembly Meeting Sys-
tem Applicable to General Assembly Meet-
ings of Joint Stock Companies (the “EGAS
Communiqué”), published in the Official
Gazette dated August 29", 2012 and num-
bered 29396, and the Communiqué on Elec-
tronic Meetings of Commercial Companies
other than the General Assembly Meetings
of Joint Stock Companies by Electronic (the
“Communiqué”).

gerekcesine bakildiginda “online” kavrami
kullanildigindan, elektronik ortam kavrami
ile sadece internet ortaminin ifade edilmek
istendigi anlagilmaktadir’.

1. HUKUKI ALTYAPI

TTK'nin 1527. maddesi, ticaret sirketlerinde
genel kurul ve yonetim kurulu toplantila-
rinin belirli sartlara bagli olarak elektronik
ortamda yapilabilmesini duzenlemektedir.
Ayrica, Ticaret Bakanligi'nca duzenlenerek
28.08.2012 tarihli ve 28395 sayili Resmi
Gazete'de yayimlanan Anonim Sirketlerde
Elektronik Ortamda Yapilacak Genel Kurul
Kararlarina iliskin Yonetmelik (“Yonetme-
lik"), 29.08.2012 tarihli ve 29396 sayili Res-
mi Gazete'de yayimlanan Anonim Sirketlerin
Genel Kurul Toplantilarina iliskin Elektro-
nik Ortamda Yapilacak Genel Kurul Sistemi
Hakkinda Teblig (“EKGS Teblig"”) ile Ticaret
Sirketlerinde Anonim Sirket Genel Kurullarn
Disindaki Elektronik Ortamda Yapilacak Ku-
rullar Hakkinda Teblig (“Teblig”) bu konuyu
duzenleyen ikincil mevzuatlardir.

Mevzuat uyarinca, elektronik ortamda iki
farkli toplanti gesidi bulunmaktadir. Birincisi
“sanal toplanti” denilen tamamen elektronik
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In accordance with the current legislation,
there are two types of meetings in the elec-
tronic environment. The first type is known as
a “virtual meeting”, denoting a meeting held
entirely in an electronic environment. Partic-
ipants initiate the meeting setting through
electronic media, and all attendees engage
in the meeting through this electronic en-
vironment. The second type of meeting is
meetings with “participation via electronic
environment”. In these meetings, alongside
the establishment of a physical chairmanship
of the meeting; other participants, upon re-
quest, are provided the option to participate
electronically. The participation via elec-
tronic environment method enables partic-
ipant who is not unable to physically attend
the general assembly or board of directors
meeting to simultaneously participate in the
meeting electronically. Participants with the
right to participation electronically have the
opportunity to participate in the meeting
and vote by accessing the electronic envi-
ronment where the meeting is shared. This
type of meeting is also referred to as a “hy-
brid meeting”®.

All capital companies may hold general as-
sembly and board of directors’ meetings in
electronic environment, contingent upon
explicit regulation within their articles of
association pursuant to Article 1527 of
the TCC. Nevertheless, in practice, this ap-
proach is primarily adopted by joint stock
companies.

A. Electronic General Assem-
bly Meetings

General assembly meetings of limited lia-
bility companies, general partnerships, lim-
ited partnerships, and limited partnerships
with capital divided into shares may held
electronically, pursuant to Article 1527/2 of
the TCC. Notably, the holding of general as-
sembly meetings of joint stock companies
electronically is regulated in a separate para-
graph from other commercial companies. As
stipulated in Article 1527/5 of the TCC, a spe-
cific regulation has been enacted to govern
the general assembly meetings for joint stock
companies in electronic environment. Since
the Regulation came into effect on October
1st, 2012 it has become mandatory for joint
stock companies with listed shares on the
stock exchange to provide the option for
participation in electronic environments in
general assembly meetings.

ortamda yapilan toplantiyi ifade etmektedir.
Toplantiya katilacak olan kisiler elektronik
ortam araciligiyla toplanti ortamini olus-
turur ve tum katilimcilar bu ortam Uzerin-
den toplantiya katiim saglarlar. ikincisi ise
“elektronik ortamda katilim” seklinde olan
toplantilardir. Bu toplantilarda esasen fiziken
bir toplanti baskanligi olusturulmasinin yani
sira, talep edilmesi halinde, diger katilimci-
lar icin elektronik ortamdan katilma imkani
taninmaktadir. Elektronik ortamda katilim
seklinde olan yontem, fiziken gerceklesen
genel kurul/ yénetim kurulu toplantisina fi-
ziki olarak katil(a)mayan katiimcinin s6z ko-
nusu toplantiyi es zamanli olarak elektronik
ortamda da takip etmesine imkan tanimakta-
dir. Elektronik ortamdan katilma hakkina sa-
hip olan katilimcilar, toplantinin paylasildigi
elektronik ortama girerek toplantiya istirak
etme ve oy kullanma imkanina sahip olurlar.
Bu toplanti gesidini “karma toplanti” olarak
tanimlayanlar da mevcuttur®.

TTKm.1527 uyarinca, tum sermaye sirketleri,
esas sozlesmelerinde acgikca duzenlenmesi
6n kosuluyla elektronik ortamda genel kurul
ve yonetim kurulu toplantilari yapabilir. An-
cak uygulamada, bu yontemin agirlikli olarak
anonim sirketler tarafindan kullanildigi gorul-
mektedir.

A. Elektronik Ortamdaki Ge-
nel Kurul Toplantilari

Limited sirketlerin, kollektif sirketlerin, ko-
mandit sirketlerin ve sermayesi paylara bo-
lanmus sirketlerin genel kurul toplantilari,
TTK m.15627/2 uyarinca elektronik ortamda
yapilabilmektedir. Anonim sirketlerdeki ge-
nel kurul toplantilarinin elektronik ortamda
yapilmasi ise diger sirket turlerinden ayri fik-
rada duzenlenmistir. TTKm.1527/5 uyarinca,
anonim sirketlerdeki elektronik ortamda ya-
pilacak genel kurullarin regule edilebilmesi
icin Yonetmelik duzenlenmigtir. Yonetme-
lik'inyararluge girdigi 01.10.2012 tarihinden
itibaren paylari borsaya kote olmus anonim
sirketlerin genel kurul toplantilari i¢in bu sir-
ketlerin elektronik ortamdan katilma imkani
sunmalari zorunlu hale gelmisgtir.

Yururlukteki mevzuat, genel kurul toplanti-
larinin sanal toplanti seklinde yani tamamen
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The current legislation does not allow for
the general assembly meetings to be held
in the form of virtual meetings. Given that
shareholders participating in general as-
sembly meetings have the opportunity to
engage in discussions during the meeting,
their interactions can influence the opinions
of participants and subsequently impact the
decisions to be made. Despite the option for
proxy attendance at general assembly meet-
ings, certain individuals are legally obligat-
ed to be physically present at the meeting.
Consequently, even if all participants will at-
tend the meeting electronically, at ordinary
general assembly meetings, the executive
directors and at least one (1) member of the
board of directors, the auditor (if applicable)
and the Ministry representative (if appointed)
must physically attend the meeting®.

1. General Meetings of Joint
Stock Companies

The general assembly meetings of joint stock
companies in electronic environment are
regulated separately under Article 1527/5 of
the TCC. General assembly meetings of joint
stock companies may only be held through
participation, making proposals, expressing
opinions and voting in electronic platforms,
pursuant to this provision. In essence, virtual
general assembly meetings are not feasible.
Attendance to the general assembly, mak-
ing proposals and voting through the online
meeting system carry the same legal conse-
quences as physical attendance, proposal
submission, and voting’.

There is a pre-condition for utilizing the op-
portunity to attend general assembly meet-
ings in electronic environment. According to
this pre-condition, companies are required
to have cited the provision in Article 5 of the
Regulation to their articles of association
without any amendments. The said provision
is as follows:

“Participation at the General Assembly meet-
ing through electronic means.

According to Article 1527 of the Turkish
Commercial Code, right holders who are
entitled to attend the Company’s General
Assembly meetings may also do so electron-
ically. Pursuant to the provisions of the Regu-
lation on General Assembly Meetings of Joint
Stock Companies to be held in Electronic
Environments, the Company may establish
an electronic General Assembly system, al-

elektronik ortamda yapilmasini su an igin
mumkun kilmamaktadir. Genel Kurul top-
lantilarina istirak eden pay sahipleri, toplanti
esnasinda karsilikli muzakere imkanina sa-
hip oldugundan, katiimcilarin dusunceleri
Uzerinde ve dolayisiyla da alinacak kararlar
Uzerinde de etkili olacaklardir. Genel kurul
toplantilarina vekaleten istirak etmek mum-
kun olsa dahi kanunen, bazi kisiler 6zelinde
fiziken genel kurul toplantisinda bulunma
zorunlulugu mevcuttur. Buna goére butun
katiimcilar toplantiya elektronik ortamdan
katilacak olsa bile olagan genel kurul top-
lantilarinda murahhas Uyeler ile en az bir (1)
yonetim kurulu tyesiile sirket denetime tabi
ise denetcinin, gorevlendirilmis ise Bakanlik
temsilcisinin fiziki olarak toplantiya katilimi
gerekmektedir®.

1. Anonim Sirket Genel Kurul Top-
lantilar

Elektronik ortamda yapilacak olan anonim
sirket genel kurul toplantilar, TTKm. 1527/5
hukmunde ayr olarak duzenlenmistir. Bu
huktm uyarinca anonim sirketlerde genel
kurul toplantilari ancak elektronik ortamda
katilma, 6neride bulunma, gorus acgiklama
ve oy verme seklinde olabilmektedir. Yani
sanal genel kurul imkani yoktur. Online top-
lanti sistemi araciigiyla genel kurula katilim,
oneride bulunma ve oy verme iglemleri, hu-
kuksal neticeleri bakimindan fiziki katilim,
o6neride bulunma ve oy vermenin butln so-
nuglarini dogurur’.

Elektronik ortamda katilim seklindeki genel
kurul toplantilari imkanindan faydalanmak
icin bir 6n kosul vardir. Bu 6n kosula gore
Yonetmelik 5. maddede yer alan hukmu hig-
bir degisiklik yapmadan ana s6zlesmelerine
aktarmis olmalari gerekmektedir. Bu hukim
su sekildedir:

“Genel Kurultoplantisina elektronik ortamda
katilim

Sirketin Genel Kurul toplantilarina katilma
hakki bulunan hak sahipleri bu toplantila-
ra, Turk Ticaret Kanunu’nun 1527. maddesi
uyarinca elektronik ortamda da katilabilir. Sir-
ket, Anonim Sirketlerde Elektronik Ortamda
Yapilacak Genel Kurullara iliskin Yonetmelik
hakamleri uyarinca hak sahiplerinin Genel
Kurul toplantilarina elektronik ortamda ka-
tilmalarina, goéras aciklamalarina, éneride
bulunmalarina ve oy kullanmalarina imkan
taniyacak elektronik Genel Kurul sistemini
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lowing right holders to engage in General As-
sembly meetings in electronic environment,
express their opinions, offer suggestions,
and cast votes;, or may purchase services
from systems established for this purpose. In
adherenceto this provision within the articles
ofassociation, it is guaranteed that, in all Gen-
eral Assembly meetings, right holders and
their representatives can exercise the rights
specified in the provisions of the mentioned
Regulation through the established system.”

Companies whose shares are listed on the
stock exchange are currently obliged to es-
tablish the infrastructure for holding general
assembly meeting in electronic environment
and to ensure that shareholders can benefit
from this opportunity. For other joint stock
companies, the opportunity to participate
via electronic environments in the general
assembly meeting are discretionary. Accord-
ing to the Regulation, and pursuant to Article
10/A of the Capital Markets Law No. 2499
(the “"CMB"), companies whose shares are
listed on the stock exchange are obliged to
use the Electronic General Assembly System
(the “EGAS") provided by the Central Reg-
istry Agency (the “CRA"). Other companies
may use this system or other approved sys-
tems that fulfill the necessary requirements.
Companies utilizing the EGAS are required
by Article 8 of the Regulation to provide
participants with secure e-signatures for
the meeting invitation, agenda, and docu-
ments that need to be submitted for review
by the right holders before the meeting. In
accordance with Article 1528 of the TCC,
participants of the general assembly meet-
ing intending to utilize the option of the par-
ticipation in electronic environment must
inform the company of their electronic mail
addresses prior to the meeting.

2. General Assembly Meetings
in Companies Other Than Joint
Stock Companies

Pursuant to Article 1527/2 of the TCC, it is
regulated that the meetings of the board of
shareholders’ and general assembly meet-
ings of general, limited partnership, limited
liability companies and limited partnership
companies with capital divided into shares
may be held through participation via elec-
tronic environment. Pursuant to Article 7 of
the Communiqué, these companies have
the option to utilize the Electronic Meeting
System as an intermediary.

kurabilecegdi gibi bu amac icin olusturulmus
sistemlerden de hizmet satin alabilir. Yapila-
caktum Genel Kurultoplantilarinda esas s6z-
lesmenin bu hikmu uyarinca, kurulmus olan
sistem Uzerinden hak sahiplerinin ve temsil-
cilerinin, anilan Yénetmelik hakamlerinde
belirtilen haklarini kullanabilmesi saglanir.”

Pay senetleri borsaya kote olmus sirketlerin,
su an elektronik ortamda genel kurul toplan-
tisi yapilmasina yonelik altyapilarinin olmasi
ve dileyen pay sahiplerinin bu imkandan ya-
rarlanmasini saglamalari zorunludur. Diger
anonim sirketler icin ise genel kurula elekt-
ronik ortamda katilma imkaninin saglanma-
st ihtiyari bir durumdur. Yonetmelik'e gore,
2499 sayili Sermaye Piyasasi Kanunu’nun
(“SPK") 10/A. maddesi uyarinca pay senetle-
ri borsaya kote olmus sirketler, Merkezi Kayit
Kurulusu (“MKK?") tarafindan saglanmis olan
Elektronik Genel Kurul Sistemi'ni ("EGKS”)
kullanmak zorundadirlar. Diger sirketler ise
dilerse bu sistemi veya gerekli sartlari yerine
getiren ve onayli olan diger sistemleri kul-
lanabilir. Yonetmelik m. 8 uyarinca EGKS'yi
kullanan sirketler toplanti 6ncesi hak sa-
hiplerinin incelemesine sunulmasi zorunlu
olan belgeleri, toplanti gagrisini ve toplanti
gundemine iligkin belgeleri gavenli e-imza-
li olarak katilimcilarin erisimine sunmalidir.
TTK m. 1528 uyarinca elektronik ortamda
katilim imkanini kullanmak isteyen genel
kurul toplanti katiimcilari, toplantidan énce
elektronik posta adreslerini sirkete bildirmek
zorundadirlar.

2. Anonim Sirket Disindaki Sirketler-
de Genel Kurul Toplantilari

TTK m. 1527/2 uyarinca kollektif, koman-
dit, limited ve sermayesi paylara bolunmus
komandit sirketlerin ortaklar kurulu ve ge-
nel kurul toplantilarinin elektronik ortamda
katiim yontemiyle yapilabilecegi duzen-
lenmistir. Teblig m. 7 uyarinca bu sirketler
Elektronik Toplanti Sistemi’ni araci olarak
kullanabilirler.

Teblig m. 8 uyarinca, yine ayni sekilde, ge-
nel kurul toplantilarinin elektronik ortamda
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Article 8 of the Communiqué specifies that
the following provision must be incorpo-
rated into the articles of association of the
company in order for the general assembly
meetings to be held through participation via
electronic environment:

“Those who have the right to attend the Com-
pany’s board of directors/board of managers
meeting may also attend these meetings
electronically pursuant to Article 1527 of the
Turkish Commercial Code. The Company
may establish the Electronic Meeting System
that will enable the right holders to participate
and vote in these meetings via electronic en-
vironments in accordance with the provisions
outlined in the Communiqué on Electronic
Meetings of Commercial Companies Other
Than General Assembly Meetings of Joint
Stock Companies, or may procure services
from the systems established for this specific
purpose. During the meetings, it is ensured
that right holders can exercise their rights, as
specified in the relevant legislation, within
the framework outlined in the provisions of
the Communiqusé, utilizing the system estab-
lished based on this provision in the articles of
association orthrough the system from which
support services will be obtained.”

B. Board of Directors and
Board of Managers Meetings
in Electronic Environment

The meetings of the board of directors of
joint stock companies, limited liability com-
panies and limited partnership companies
with capital divided into shares may be held
in a fully electronic (virtual) environment, or

katilim yontemiyle yapilabilmesi icin sirket
sozlesmesinde asagidaki hukmun yer almasi
gerekmektedir:

“Sirketin yénetim kurulu/mudarler kurulu
toplantisina katilma hakkina sahip olanlar
bu toplantilara, Turk Ticaret Kanunu’nun
1527’nci maddesi uyarinca elektronik ortam-
da da katilabilir. Sirket, Ticaret Sirketlerinde
Anonim Sirket Genel Kurullari Diginda Elekt-
ronik Ortamda Yapilacak Kurullar Hakkinda
Teblig hukamleri uyarinca hak sahiplerinin
bu toplantilara elektronik ortamda katilma-
larina ve oy vermelerine imkan taniyacak
Elektronik Toplanti Sistemini kurabilecedi
gibibu amac icin olusturulmus sistemlerden
de hizmet satin alabilir. Yapilacak toplantilar-
da sirket s6zlesmesinin bu hukma uyarinca
kurulmus olan sistem (izerinden veya destek
hizmeti alinacak sistem (zerinden hak sa-
hiplerinin ilgili mevzuatta belirtilen haklarini
Teblig hukumlerinde belirtilen ¢ercevede
kullanabilmesi saglanir.”

B. Elektronik Ortamdaki
Yonetim Kurulu ve Mudiirler
Kurulu Toplantilan

Anonim sirketlerin, limited sirketlerin ve ser-
mayesi paylara bolunmus komandit sirket-
lerin yonetim kurulu toplantilari tamamen
elektronik (sanal) ortamda yapilabilecegi
gibi, fiziki toplantiya es zamanli olarak elekt-
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simultaneously in both an electronic and
physical setting®. In virtual meetings, there is
no physical meeting being held simultane-
ously; all members of the board of directors
participate in the meeting through electron-
ic means. Pursuant to Article 1527/1 of the
TCC, this option can be utilized only if ex-
plicitly specified in the articles of association
of the companies. Pursuant to the TCC, the
sole type of meeting permitted to be held as
a virtual meeting is the board of directors’
meetings.

In the aforementioned Announcement of the
Ministry of Trade, it was stated that during the
extraordinary period arising from COVID-19,
measures have been taken to enable com-
panies to hold general assembly and board
of directors meetings through the “Elec-
tronic General Assembly Meeting System”
and “Electronic Board of Directors System”,
even if there is no provision in the articles of
association of the company that allows the
board meetings to be held in electronic en-
vironment, and that companies can amend
the articles of association allowing compa-
nies to hold electronic meetings at the first
general assembly meeting to be held later; in
this context, it has been recommended that
companies utilizing the electronic general
assembly system, intending to hold a gen-
eral assembly meeting, should use their dis-
cretion to ensure shareholders to participate
in general assembly meetings via electronic
environment.

In contrast to general assembly meetings,
proxy representation is not feasible for board
of directors’ meetings as per Atrticle 390/2 of
the TCC. Therefore, members of the board
of directors are obliged to attend the board
meetings in person, even if it is conducted in
electronic environment.

It is also possible to use electronic environ-
ment in the decision-making by circulation
method regulated under Article 390/4 of the
TCC. This method essentially means that if
none of the members of the board of direc-
tors requests a meeting, the text of the reso-
lution proposal is circulated among all mem-
bers of the board of directors and signed by
a sufficient number of signatures in order to
facilitate a resolution. This method proves to
be a convenience for board meetings where
the mandatory attendance of board mem-
bers is not feasible. Pursuant to Article 10 of
the Communiqué, in order for the members
of the board of directors to officially take deci-

ronik ortamda katilim seklinde de yapila-
bilmektediré. Sanal toplanti imkaninda es
zamanli olarak fiziki toplanti yapilmaz; bu-
tan yonetim kurulu Uyeleri elektronik ortam
Uzerinden toplantiya istirak ederler. TTK m.
1527/1 uyarinca, bu imkan sirketlerin esas
sozlesmelerinde acikca 6ngoralmus olmasi
kaydiyla kullanilabilmektedir. TTK uyarinca,
sanal toplanti seklinde yapilabilmesine izin
verilen tek toplanti ¢esidi, yonetim kurulu
toplantilandir.

Ticaret Bakanligi'nin s6z konusu Duyu-
ru’sunda: COVID-19'dan kaynaklanan olaga-
nustd donemde sirket sdzlesmelerinde kurul
toplantilarinin elektronik ortamda gercekles-
tirilmesine imkan taniyan hukum bulunmasa
dahi sirketlerin, “Elektronik Genel Kurul Top-
lanti Sistemi” ve “Elektronik Yonetim Kurulu
Sistemi” Uzerinden genel kurul ve yonetim
kurulu toplantilarini gerceklestirebilmele-
rine yonelik tedbirler alindigi ve sirketlerin
elektronik toplanti yapabilmesine imkan ta-
niyan sozlesme degisikligini ise daha sonra
yapacaklar ilk genel kurul toplantisinda
gerceklestirebilecegi ifade edilmis; bu kap-
samda, genel kurul toplantisi gerceklestir-
mek isteyen elektronik genel kurul sistemini
kullanan sirketlerin pay sahipleri icin genel
kurul toplantilarina elektronik ortamda kati-
lim saglayabilecekleri hususunda takdirlerini
kullanmalari tavsiye edilmistir.

Genel kurul toplantilarinin aksine yonetim
kurulu toplantilarinda vekil araciligiyla temsil
TTKm. 390/2 uyarinca mumkun degildir. Do-
layisiyla yonetim kurulu Gyelerinin, yonetim
kurulu toplantisi elektronik ortamda yapilsa
dahi yonetim kurulu toplantilarina aslen ka-
tilim zorunlulugu bulunmaktadir.

TTK m. 390/4’te duzenlenmis olan elden
karar alma yonteminde de elektronik ortam
imkanlarinin kullanilmasi mumkundur. Bu
yoéntem, esasen yonetim kurulu tyelerinden
hi¢birinin toplanti yapilmasini talep etmeme-
si halinde, karar alinabilmesi amaciyla, karar
onerisi metninin tum yonetim kurulu tyeleri
arasinda dolastirilip yeterli karar sayisi kadar
imzalanmak suretiyle yonetim kurulu karari
alinmasidir. Dolayisiyla, bu yontemin, yone-
tim kurulu Gyelerinin aslen katiiminin zo-
runlu oldugu yénetim kurulu toplantilarina
getirilen bir kolaylik oldugu goértulmektedir.
Teblig m. 10 uyarinca, yonetim kurulu tye-
lerinin elektronik ortamda yapilan yonetim
kurulu toplantilarinda resmi olarak karar ala-
bilmeleriicin guvenli elektronik imzaya sahip
olmalari gerekmektedir. Elden karar alma
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sions at the board meetings held in electron-
ic environment, they are required to have a
secure electronic signature. Given that there
is no impediment to combining the methods
of decision-making by circulation and virtu-
al board of directors’ meetings, board deci-
sions can currently be taken by hand with
secure e-signatures®. Thus, Article 10/4 of the
Communiqué stipulates that members of the
board of directors may utilize electronic sig-
natures for decision-making by hand.

I1l. ADVANTAGES OF
ELECTRONIC ENVIRON-
MENT

The ability to conduct meetings in an elec-
tronic environment is a facilitating regula-
tion for members of the board of directors.
This is because the members of the board of
directors are obliged to attend the board of
directors’ meetings in person; they cannot at-
tend the meetings through a representative.
Especially in companies with foreign capital,
where some of the members are foreign legal
or natural persons residing abroad, holding
board of directors’ meetings in an electronic
environment will eliminate the difficulty of
physical presence in meetings'. Meetings
in electronic environment will also prevent
the travel expenses and time loss that share-
holders and/or executives would incur if they
were to physically attend meetings.

In the doctrine, the phenomenon of low at-
tendance rates of the shareholders to the
meetings and their alienation from the com-

yontemi ile sanal yonetim kurulu toplantisi
yontemlerinin birlikte uygulanmasi 6ntiinde
birengel olmadigindan, ginumuzde guven-
li e-imzalarla elden yonetim kurulu kararlar
alinabilmektedir®. Nitekim Teblig m. 10/4, el-
den karar alma yénteminde yénetim kurulu
uyelerinin elektronik imza kullanabilecegini
duzenlemistir.

I1l. ELEKTRONIK ORTA-
MIN AVANTAJLARI

Toplantilarnin elektronik ortamda gercekles-
tirilebilmesi, yonetim kurulu tyeleri agisin-
dan toplantiya katilmalarini kolaylastirici bir
duzenlemedir. Zira yonetim kurulu Gyeleri,
yonetim kurulu toplantilarina aslen katilmak
zorundadirlar; temsilci yolu ile katilim gos-
teremezler. Ozellikle yabanci sermayeli sir-
ketlerde, Gyelerden bir kisminin yurtdisinda
yerlesik yabanci tuzel veya gergek kisiden
olustugu durumlarda, yonetim kurulu top-
lantilaninin elektronik ortamda yapilmasi top-
lantilarda fiziki olarak bulunma guglagunu
ortadan kaldiracaktir'. Elektronik ortamdaki
toplantilar, pay sahiplerinin ve/ veya yoneti-
cilerin fiziksel ortamdaki toplantiya katilmasi
halinde katlanacagi yol masrafi ve zaman
kaybinin da énlenmesini saglayacaktir.

Pay sahiplerinin, paylarinin sermayeye oran-
la az kalmasi ile sirket iradesini etkileme im-
kanlarinin az oldugunu dusunduklerinden
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pany due to the fact that their shares are low
in proportion to the capital and they think
that they have little opportunity to influence
the decisions of the company is called “pow-
er gap” ™. Since the opportunity to partici-
pate in the meeting electronically facilitates
the participation of shareholders in the gen-
eral assembly meeting, it also provides a
solution to the “power gap” problem. This
method serves shareholder democracy by
providing shareholders with the right to at-
tend meetings wherever they are located.
The ease of the electronic environment will
increase the participation rate in meetings,
effectively resolving the power gap issue.

Using this approach, shareholders who are
unable to attend meetings in person can
directly participate without the necessity of
a representative. This will ensure direct par-
ticipation and direct reflection of the will of
the person. This situation demonstrates that
meetings conducted in an electronic envi-
ronment adhere to the principle of “direct-
ness” 2 Therefore, the capability to conduct
meetings in an electronic environment can
be seen as a solution intended to eliminate
the reliance on representatives.

Electronic environment is more adaptable
for today’s conditions as it allows the execu-
tion of meetings to be more convenient and
faster. Given that shareholders and board
members can easily attend the meeting, the
time and date can be set more freely.

A more environmentally conscious ap-
proach will be embraced by providing and
preserving the documents that required to
be prepared before the meeting and pre-
sented during the meeting via electronic
environments. In this way, paper waste will
be prevented and the necessary documents
for shareholders will be stored in an environ-
ment that they can easily access.

Today, the problem of global warming is one
of the most dangerous threats to our world
and environmentalists are trying to calcu-
late the damage to nature by measuring
the carbon footprints. The primary factors in
carbon footprints include carbon emissions
from fossil fuels used by vehicles. Given
that meetings in an electronic environment
eliminate the necessity for each participant
to travel, the carbon footprint associated
with meetings in electronic environment is
substantially lower compared to physical
meetings™. For this reason, meetings held

dolay! toplantilara katilim oranlarinin ¢ok
dusuk olmasi ve buna bagli olarak sirkete
yabancilagmalari olayina doktrinde “guc
boslugu” denilmektedir''. Toplantiya elektro-
nik ortamda katilma imkani, pay sahiplerinin
genel kurul toplantisina katilmasini kolaylas-
tiracagindan, “gug boslugu” sorununa da ¢o6-
zum olmaktadir. Bu yontem, hak sahiplerine
nerede olurlarsa olsunlar toplantiya katilma
hakki saglamasindan 6turu pay sahipleri de-
mokrasisine de hizmet etmektedir. Elektronik
ortamin kolayligi ile toplantilara katilim orani
artacak ve gu¢ boslugu sorunu da boylelikle
buyuk oranda ¢ozulecektir.

Bu yontem araciligiyla, fiziken katilma imka-
ni bulamayan pay sahipleri temsilciye ihtiyac
duymadan toplantilara katilabilecektir. Boy-
lece dogrudan katilim s6z konusu olacak
ve kisginin iradesinin dogrudan yansimasi
saglanacaktir. Bu durum elektronik ortamda
yapilan toplantilarin “dogrudan dogruyalik”
ilkesine uygun oldugunu goéstermektedir™.
Dolayisiyla, toplantilarin elektronik ortamda
yapilabilme imkaninin, temsilci kullaniminin
onune gecilmek istenmesine yonelik bir ¢o-
zUm niteliginde oldugu ¢cikanimina da varila-
bilir.

Elektronik ortam, toplantilarin icrasinin daha
rahat ve hizli olmasina imkan verdigiicin gu-
numuz sartlarina daha uygun bir sistemdir.
Pay sahipleri ve yonetim kurulu Gyelerinin
kolaylikla toplantiya katilabilme imkanindan
otary, toplanti saati ve gunu de daha esnek
olarak belirlenebilecektir.

Toplanti 6ncesi hazirlanip toplanti sirasin-
da sunulmasi gereken dokumanlarin da
elektronik ortam Uzerinden saglanmasi ve
kaydedilmesi ile daha cevreci bir yol izlen-
mig olacaktir. Boylelikle hem kagit israfinin
onune gegilir hem de pay sahipleri igin ge-
rekli dokumanlar ellerinin altinda kolaylikla
erigebilecekleri bir ortamda saklanmis olur.

Gunumuzde kuresel isinma problemi dunya-
miz agisindan en tehlikeli tehditlerden biridir
ve ¢evrecilerin arastirmalari sonucu karbon
ayak izi 6lcumu yapilarak dogaya verilen
zarar hesaplanmaya c¢alisilmaktadir. Karbon
ayak izi faktorlerinde birincil olarak aracla-
rin fosil yakitlarindan kaynaklanan karbon
salinimlari yer almaktadir. Elektronik ortam-
da toplantida fiziki toplantinin aksine ortak
bir toplanti igin her bir katilimcinin yolculuk
etmesine gerek kalmadigindan, elektronik
ortamda yapilan toplantilarin karbon ayak
izi fiziki toplantilara oranla ¢ok daha dusuk-
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in an electronic environment are deemed
more environmentalist and sustainable than
physical meetings.

Compared to the decision-making by circu-
lation by hand method, which is equivalent
to the convenience of meetings in electronic
environments, electronic meetings allow for
more deliberation. That is because the par-
ticipants are in one-to-one communication
and there is no disconnection and/or tem-
poral difference in this communication. To
be able to negotiate further means to make
healthier decisions on behalf of the compa-
ny. In contrast, the decision-making by circu-
lation by hand method lacks a negotiation
environment, where board members are lim-
ited to either approving or disapproving the
presented decision text.

IV. CHALLENGES OF
GENERAL ASSEMBLY
AND BOARD MEETINGS
IN ELECTRONIC EN-
VIRONMENT

Pursuant to Article 1527/1 of the TCC, is-
sues have been raised regarding whether
conducting board of directors’ meetings
entirely in an electronic environment might
infringe upon the rights and fulfillment of
obligations of board of directors’ members
lacking internet access™. Attendance, vot-
ing, and expressing opinions at board meet-
ings are not only obligations but also rights
for the members of the board of directors™.
In the event that the meeting is held entirely
in electronic environment, the members of

tar™. Bu nedenle, elektronik ortamda yapilan
toplantilar fiziki toplantilara gére cok daha
cevreci ve surdurulebilirdir.

Elektronik ortamda yapilan toplantilarin ko-
layligina esdeger nitelikte olan elden dolas-
tirma yéntemine gore elektronik ortamdaki
toplantilarda daha fazla muzakere yapmaya
olanak vardir. Cunku, katiimcilar bire bir ile-
tisim halindedir ve bu iletisimde bir kopuk-
luk ve/ veya zamansal fark bulunmamakta-
dir. Daha fazla muzakere edebilmek demek
sirket adina daha saglikli kararlar alabilmek
demektir. Buna karsilik, elden dolastirma yo-
netimiyle karar alma, yénetim kurulu Gyeleri-
nin sunulan karar metnini onaylamak ya da
onaylamamakla sinirli oldugu bir mtuzakere
ortamindan yoksundur.

IV. ELEKTRONIK OR-
TAMDA YAPILAN GENEL
KURUL VE YONETIM KU-
RULU TOPLANTILARININ
ZORLUKLARI

TTK m. 1527/1 hukmuU uyarinca yonetim
kurulu toplantilarinin tamamen elektronik
ortamda yapilmasi, internet kullanma im-
kani olmayan yonetim kurulu tyelerinin
yukumlaluklerini yerine getirmeleri ve hak-
larr bakimindan bir ihlale yol acip agmadigi
hususlarinda sorular gindeme gelmekte-
dir', Yonetim kurulu toplantilarina katilma,
oy kullanma veya gorus aciklama yonetim
kurulu uyeleri bakimindan yukuamluluk ol-
makla birlikte ayni zamanda hak da teskil
etmektedir’®. Toplantinin tamamen elektro-
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the board of directors do not have any oth-
er alternative to participate in the meeting
other than using the internet. As technology
advances, internet use has become a basic
necessity. However, members of the board
of directors should not be directly forced
to use the internet, participate in meetings
electronically, learn the IT skills required for
electronic voting, or advance their knowl-
edge in this area. This is because the use
of the internet is not a natural capability like
raising a hand or casting a ballot into the bal-
lot box. As a resolution, the company may
attempt to prevent potential harm to the
rights or obligations of the board members
by providing the necessary internet infra-
structure and training for the members of
the board of directors.

In terms of general assembly meetings, since
Article 1527 of the TCC mentions electronic
attendance to the meeting, there is no con-
tradiction for shareholders who do not have
accessto the internet to physically attend the
meeting. Therefore, there is no practice that
violates the shareholders' right to attend the
general assembly meetings and contradicts
the principle of equality.

The shareholders registered in the list of
attendants prepared by the board of direc-
tors and their representatives, the holder of
a usufruct right on a share, bearers of share
certificates proving possession, represen-
tatives of depositors’é, executive members,
board members, auditor(s) if the company is
subject to audit, and the authorized Ministry

nik ortamda yapilmasi halinde, yonetim ku-
rulu Gyelerinin internet kullanmak disinda
toplantiya katilmak i¢in bagka bir alternatifi
bulunmamaktadir. Her ne kadar teknolojik
gelismeler dogrultusunda internet kulla-
nimi hayatin olagan akisinin bir gerekliligi
haline gelmis olsa da yonetim kurulu Uye-
lerine, internet kullanmak, toplantiya elekt-
ronik ortamda katilim saglamak, elektronik
ortamda oy kullanabilmeleri icin gerekli
bilisim bilgisini edinmek ve kendilerini bu
alanda gelistirmek zorunda olmak gibi yu-
kamlultkler dogrudan yuklenememelidir.
Zirainternet kullanimi, el kaldirma ya da oy
pusulasinin oy sandigina atilmasi gibi do-
gal bir kabiliyet niteliginde degildir. C6zim
olarak sirketin yonetim kurulu tyeleri icin
gerekli internet altyapisi ve egitimi sagla-

narak yonetim kurulu tyelerinin hak veya
yukumluluklerinin zarara ugramasi engel-
lenmeye calisilabilir.

Genel kurul toplantilan bakimindan ise TTK
m. 1527 hukmuande toplantiya elektronik
ortamda katilimdan s6z edilmesi sebebiyle
internet kullanma imkani olmayan pay sahip-
lerinin fiziken toplantiya katilmasina aykiri bir
durum bulunmamaktadir. Dolayisiyla, pay sa-
hiplerinin genel kurula katiim haklarini ihlal
eden ve esitlik ilkesine aykiri olan bir uygula-
madan s6z edilmemektedir.

Genel kurul toplantisina yonetim kurulu tara-
findan hazirlanan hazir bulunanlar listesinde
kayitli olan pay sahipleri ve onlarin temsilci-
leri, bir pay Uzerindeki intifa hakki sahibi, zil-
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representative if a Ministry representative is
required, the meeting chairman if not select-
ed from among the shareholders, the clerk,
and vote collector if deemed necessary, vice
chairman, and other individuals specified in
the company’s internal directive are entitled
to attend the meeting'. On the other hand,
only the members of the board of directors
are entitled to attend the board of directors
meeting. In this case, it is crucial to correctly
identify the persons attending the meeting.
As a security measure, an encrypted electron-
ic login system is created for participants to
access the meeting. However, due to techno-
logical advancements, encryption methods
have become vulnerable, enabling the cre-
ation of fraudulent audio and video record-
ings using techniques such as DeepFake’™.
In this case, while it is difficult to determine
that the person attending the meeting is the
authorized person entitled to attend the rele-
vant meeting, it may also pose a security risk.
To address this, companies can reduce the
risk by requiring participants to verify their
ID cards or power of attorney via video/ tele-
phone or by identifying participants identifi-
cation through facial recognition?.

In addition to the verification of identities
of shareholders or members of the board
of directors, another aspect posing risks for
participants in electronic meetings involves
risks associated with the processing and
confidentiality of personal data?'. Compa-
nies are obligated to securely handle and
store personal data, secure explicit consent??
for its processing, provide individuals with
comprehensive information on how person-
al data is processed during meetings, the
purposes for which it is utilized, the entities
withwhomitis shared, as well as the employ-
ment of cookies and tracking tools on elec-
tronic meeting platforms?® and obtain the
necessary approvals. Otherwise, companies
would cause violations underthe Law on
Protection of Personal Data No. 6698 and
face administrative and criminal sanctions?.

Attending general assembly or board of di-
rectors’ meetings in electronic environment
also poses a risk in terms of confidentiality
of company information. Cyber-attacks on
electronic environments during the meeting
may lead to the unauthorized exposure of
information and documents, allowing third
parties to gain access. In the case of external
attendance to a meeting held in an electron-
ic environment, there may be a potential for
third parties to eavesdrop on discussions

sahibi, tevdi eden temsilcisi’®, murahhas tye-
ler, yonetim kurulu Uyeleri, denetime tabi bir
sirket ise denetgil(ler), Bakanlik temsilcisi bu-
lunma zorunlulugu halinde gorevli Bakanlik
temsilcisi, pay sahipleri arasindan segilme-
mesi halinde harici olarak toplanti bagkani,
tutanak yazmani ve gerekli géraldugu takdir-
de oy toplama memuru ile bagkan yardimcisi
ve sirket ic yonergesinde toplantiya girmesi
ongorulen diger kisiler katilma hakkini haiz-
dir’”. Yonetim kurulu toplantisinaise yalnizca
yonetim kurulu Gyeleri katilma hakkini haiz-
dir'®, Bu durumda toplantiya katilan kisiler
bakimindan kimlik tespitinin dogru yapilmasi
6nem tasimaktadir. Guvenlik 6nlemi olarak,
katiimcilarin toplantiya erigsebilmesi igin sif-
relenmis bir elektronik ortama giris sistemi
olusturulur. Ancak, teknolojinin ilerlemesiy-
le sifreleme yontemleri yetersiz hale gelmis
olup DeepFake’ gibi teknikler kullanilarak
kisilerin ses ve goruntulerinin sahte sekilde
olusturulmasi mumkun hale gelmistir. Bu du-
rumda toplantiya katilim saglayacak kisinin
ilgili toplantiya katilma hakkina sahip yetkili
kisi oldugunun tespiti zor olmakla beraber
guavenlik acisindan risk teskil eden bir du-
rum da ortaya ¢ikabilir. Sirketler bu riskin, ka-
tiimcilann video/ telefon yoluyla kimlik kart-
larini ya da vekaletnamelerini ibraz etmeleri
veyahut katiimcilarnin kimliginin yuz tanima
sistemiyle tespit edilmesi ile azaltilabilmesini
saglayabilirler®.

Pay sahipleri veya yonetim kurulu Gyelerinin
elektronik toplantiya katilimlarinda kimlik
tespitinin yani sira katilimcilar bakimindan
risk teskil eden bagka bir husus da kisisel
verilerin islenmesi ve gizliligine iliskin risk-
lerdir?". Sirketlerin kisisel verilerin guvenli
sekilde islenmesi ve depolanmasi, kisisel
verilerin islenmesiigin acik riza alinmasi?? ki-
sileri toplantilarda kisisel verilerin nasilislen-
digi, hangi amaclarla kullanildigi ve kimlerle
paylasildigi, elektronik toplanti platformla-
rindaki cerezler ve takip araglari konusunda
bilgilendirmesi?® ve gerekli onaylari almasi
gerekmektedir. Aksi takdirde sirketler 6698
sayili Kigisel Verilerin Korunmasi Kanunu
kapsaminda ihlallerin olusmasina sebebiyet
verecek ve idari ve cezai yaptinmlarla? karsi
karsiya kalacaktir.

Genel kurul veya yonetim kurulu toplantilari-
na elektronik ortamda katilim, sirket bilgileri-
nin gizliligi bakimindan da risk teskil etmek-
tedir. Toplanti sirasinda elektronik ortamda
siber saldirilara maruz kalindiginda, o toplan-
tidaki bilgilerin ve belgelerin sizdinlmasi ve

MAKALELER

DiPNOT
16 Altas, s.89.

17 TTK m. 407, 415/1, 419; Merve
Sarikaya, “Anonim Sirket Genel Ku-
ruluna Katilmaya Yetkili Ve Katilmak
Zorunda Olanlar ile Katilmamanin Hu-
kuki Sonuglan”, Yildinm Beyazit Hukuk
Dergisi, Sayi 1, 2021, s. 415.

18 Altas, s. 208.

19 Mustafa Evren Berk, “Dijital
Cagin Yeni Tehlikesi Deepfake”, OPUS
International Journal of Society Rese-
arches, Agustos 2020, Cilt: 16, Sayi:
28, 5. 1511.

20 Cengil/ Korkut, s. 299.
21 Oguz,s. 4.

22 KVKKm.5/1,8/1,9/1.
23 KVKKm.10.

24 KVKKm. 17, 18.

2024 SUMMER



ARTICLES

PART 2

FOOTNOTE

25 Grob/ Caspar, vonderCrone, “Die
virtuelle Generalversammlung”, SZW/
RSDA, 1/2018, p. 20.

26 Azarkan, p. 25-48.

GS| ARTICLETTER

GENERAL ASSEMBLY AND BOARD OF DIRECTORS’ MEETINGS IN
ELECTRONIC ENVIRONMENT AND LEGAL CHALLENGES IN PRACTICE

and view shared documents. In this situation,
the confidentiality of information regarding
the matters discussed at the meetings, infor-
mation and documents on the company’s
trade secrets and operations will be violat-
ed. Therefore, even if such attacks do not
directly impact the conduct of the general
assembly or board of directors meeting, it has
been noted that cyber-attacks pose a threat
to confidentiality and the integrity of the vot-
ing process?. It has been noted that cyber-at-
tacks pose a threat to secrecy and the voting
process. In fact, interference with the voting
process may pose the danger of influencing
the company’s decisions and future policies.

Another practical challenge is the possibili-
ty of technical failures and problems during
meetings held in electronic environment.
Frequent technical problems such as inter-
net connection problems or disruptions in
audio and video transmission can prevent
participants from communicating effectively,
prolonging decision-making processes and
negatively affecting the efficiency of meet-
ings?.

V. ANNULMENT AND
INVALIDITY OF RESO-
LUTIONS OF MEETINGS
HELD OR ATTENDED IN
ELECTRONIC ENVIRON-
MENT

There is no specific provision within the TCC
or the relevant regulations addressing the
nullification or potential annulment of the
meetings held or attended electronically.
At this stage, it is necessary to examine the
general nullity and annullability aspects of
pertinent general assembly and board of di-
rectors’ resolutions.

Article 445 of the TCC stipulates that an ac-
tion for annulment may be filed against gen-
eral assembly resolutions that contravene
legal provisions, articles of association, and
the principle of good faith. Additionally, the
criteria for the nullification of general assem-
bly resolutions are regulated in Article 447
of the TCC.

Concerning joint stock companies, the ab-
sence of a provision in Article 5 of the Reg-

ucuncu kisilerin eline ge¢gmesi s6z konusu
olacaktir. Elektronik ortamda yapilan top-
lantiya dis ortamdan katiim saglandiginda,
katiimin saglandigi yerde toplantida konu-
sulanlari duyma, paylasilan belgeleri gérme
imkani olan Gguncu kisiler s6z konusu ola-
bilir. Bu durumda toplantilarda gérusulen
konular, sirketin ticari sirlar ve isleyisi hak-
kindaki bilgiler ve belgeler hususunda bilgi
gizliligi ihlal edilmis olacaktir. Dolayisiyla
genel kurul veya yonetim kurulu toplantisi-
nin icrasina bir etkisi olmasa dahi, siber sal-
dinlarin gizlilik bakimindan ve oylama sureci
bakimindan tehlike arz ettigi gorulmektedir?.
Zira oylama surecine mudahale edilmesi ile
sirketin kararlar ve gelecekteki politikalarini
dogrudan yonlendirilebilme tehlikesi doga-
bilmektedir.

Uygulama bakimindan bahsedilmesi gere-
ken bir baska zorluk da elektronik ortamlarda
gerceklestirilen toplantilarda teknik ariza ve
problemlerin yasanabilme ihtimalidir. inter-
net baglanti sorunlari, ses veya goruntu ile-
timindeki kesintiler gibi sik karsilagilan teknik
problemler toplantilara katilanlarin etkin bir
sekilde iletisim kurmalarini engelleyebilmek-
te; karar alma sureglerini uzatip toplantilarin
verimliligini olumsuz etkileyebilmektedir?.

V. ELEKTRONIiIK ORTAM-

DA YAPILAN VEYA KATI-

LIM SAGLANAN TOPLAN-
TI KARARLARININ iPTALI
VE GECERSIZLIiGi

TTK kapsaminda veya ilgili ydonetmelik ve
tebliglerde elektronik ortamda yapilan veya
katilim saglanan toplantilarin butlan veya ip-
tal edilebilirligine iliskin 6zel bir duzenleme
bulunmamaktadir. Bu durumda konuya ilis-
kin genel kurulve yonetim kurulu kararlarinin
genel butlan ve iptal edilebilirlik hallerinin in-
celenmesi gerekmektedir.

TTK m. 445te kanun veya esas sozlesme
hukumlerine ve durustluk kuralina aykirn
olan genel kurul kararlarina karsi iptal davasi
acilabilecegi hukmu yer almaktadir. ilaveten,
TTK m. 447 hukmu uyarinca ise genel kurul
kararlarinin butlan halleri duzenlenmektedir.

Anonim sirketler bakimindan Yonetmelik m.
5 hukumlerinde anonim sirketlerin esas s6z-
lesmelerinde yer vermesi gereken duzenle-
menin olmamasi TTK m. 445 dogrultusunda

ELEKTRONIK ORTAMDA GENEL KURUL VE YONETIM KURULU
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ulation, that should be included in the arti-
cles of association of joint stock companies,
could be regarded as a potential cause for
annulability under Article 445 of the TCC;
since Article 5 of the Regulation imposes an
obligation, and the failure to fulfill this obliga-
tion would constitute a violation of the pro-
visions of the law. Moreover, it is noteworthy
that a general assembly resolution would be
rendered null and void under certain circum-
stances, such as interference with the voting
process, participation of a non-shareholder
using technical advantages without the right
to participate, or situations that may detri-
mentally impact other inalienable rights of
the shareholders protected by law.

Pursuant to Article 391 of the TCC, decisions
of the board of directors that contradict the
principle of equal treatment, deviate from the
fundamental structure of the joint stock com-
pany, neglect the principle of capital protec-
tion, violate the rights of the shareholders,
especially the inalienable rights or that fall
within the inalienable powers of other or-
gans, or that are related to the delegation
of these powers, shall be deemed null and
void. However, Article 460/1 of the TCC pro-
vides an exception to the principle of capital
protection, allowing the board of directors,
in the registered capital system, to be autho-
rized for capital increase up to the specified
limit, with the capital increase being resolved
by the board of directors. Article 460/5 of the
TCC applies the provisions on the annulment
of general assembly resolutions analogous-
ly for the annulment of the aforementioned
board of directors’ resolution.

iptal edilebilirlige yol acabilecek sebepler-
den biri olarak gérulmelidir, zira Yonetmelik
m. 5'te bir zorunluluktan s6z edilmektedir ve
bu zorunlulugun yerine getirilmemesi kanun
hukumlerine aykirnlik meydana getirecektir.
Ote yandan oylama surecine midahalede
bulunulmasi, pay sahibi olmayan baska bir
kisinin katilma hakki bulunmaksizin teknik
dezavantajlari kullanarak toplantiya katilim
saglamasi veya pay sahiplerinin kanundan
kaynaklanan diger vazgecilmez haklarina
halel getirebilecek durumlarda genel kurul
kararinin batil olacagi belirtilmelidir.

Yonetim kurulu kararlari bakimindan TTK m.
391 uyarinca esit islem ilkesine aykiri olan,
anonim sirketin temel yapisina uymayan veya
sermayenin korunmasi ilkesini gbzetmeyen,
pay sahiplerinin, 6zellikle vazgecilmez ni-
telikteki haklarini ihlal eden veya bunlarin
kullanilmalarini kisitlayan ya da guglestiren
veya diger organlarin devredilemez yetki-
lerine giren ve bu yetkilerin devrine iligkin
kararlarin batil oldugu duzenlenmektedir.
Ancak, sermayenin korunmasi ilkesine istis-
nai bir durum olarak, TTK m. 460/1 uyarinca,
kayitli sermaye sisteminde yonetim kuruluna
sermayeyi sermayenin tavan sinirina kadar
artirma yetkisi verilebilecedi ve yonetim ku-
rulu karari ile sermayenin artirilabilecegi du-
zenlenmektedir. TTK m. 460/5 uyarinca, s6z
konusu yonetim kurulu kararnin iptalinde
genel kurul kararlarinin iptaline iliskin mad-
deler kiyasen uygulanmaktadir.

Yonetim kurulu toplantilart bakimindan 6zel-
likli husus, bahsedildigi tzere yonetim kuru-
lu toplantisinin bir fiziki ortamda yapilmak-
sizin dogrudan elektronik ortam Uzerinden
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Regarding board of directors’ meetings, a
notable aspect is that if such meetings are
conducted directly through electronic envi-
ronment as a virtual meeting rather than in
a physical environment, and the company
fails to establish the necessary technical
electronic infrastructure and ensure acces-
sibility for all board members, it not only
results in the non-fulfillment of obligations
for absent members but also violates the
principle of equal treatment and infringes
upon one of their inalienable rights. In this
case, the decision of the board of directors
shall be null and void pursuant to Article 391
of the TCC.

In case technical malfunctions occur during
the conduct of an electronic general assem-
bly or board of directors meeting, or if these
issues prevent the participants from engag-
ing in the voting and decision-making pro-
cess, the decisions taken by the general as-
sembly or board of directors may be annulled
or invalid depending on the characteristics
of the concrete case. Swiss law meticulous-
ly addresses such technical problems in a
dedicated section. Article 701 of the Swiss
Code of Obligations Revision (RevOR) dated
June 19th, 2020 stipulates that in the event
of technical problems that result in the inabil-
ity to conduct the electronic general assem-
bly meeting, the general assembly shall be
repeated?. Turkish law lacks a similar ded-
icated provision. In the event of a technical
failure that prevents the continuation of the
electronic general assembly meeting, it may
be considered that the chairman of the meet-
ing will be required to postpone the general

yapilmasi halinde sayet sirket gerekli teknik
elektronik altyapi olusturmadan ve tum yo6-
netim kurulu Gyelerinin erisimi olmasini sag-
lamadan toplantiyi gerceklestirirse bu kati-
lamayan yonetim kurulu tyeleri bakimindan
yukuamluluklerin yerine getirilememesine
sebebiyet vermekle beraber hem esit islem
ilkesine aykiri olacak hem de vazgecilmez
haklarindan birini ihlal edecektir. Bu durum-
dayonetim kurulu karant TTKm. 391 dogrul-
tusunda batil olmaktadir.

Genel kurul veya yonetim kurulu toplantisi-
nin icrasi sirasinda icra edilememesine yol
acacak teknik arizalarin meydana gelmesi
veya bu teknik arizalarin karar alinmasi ve oy-
lama suresince katilimcilarin oylamaya katil-
masini engelleyecek nitelikte olmasi halinde,
genel kurul veya yonetim kurulunun aldigi
kararlar somut olayin 6zelliklerine bagli ola-
rak iptal edilebilir veya gecersiz olabilecek-
tir. isvigre hukukunda konuya iliskin bu tarz
teknik problemlerin detayli bir sekilde ayri bir
baslik altinda duzenlendigi goérulmektedir.
Genel kurul toplantisinin icra edilememesi
sonucunu doguran teknik problemler mey-
dana gelmesi halinde 19 Haziran 2020 tarihli
isvicre Borglar Kanunu Revizyonu (RevOR)
701. madde kapsaminda genel kurulun tek-
rarlanacagi hukum altina alinmistir?”. Tark
hukukunda benzer bir 6zel dizenleme mev-
cut degildir. Genel kurul toplantisinin deva-
mina engel olan bir teknik ariza olmasi halin-
de toplanti baskani tarafindan genel kurulun
ertelenmesi ve yeni bir genel kurul toplantisi
yapilmasinin gerekecegi dusunulebilir?. Bu
durumda teknik ariza yagsanmadan 6nce hu-
kuka uygun olarak alinmis kararlarin varligi
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assembly meeting and convene a new gen-
eral assembly meeting?. In this case, there
are opinions stating that the resolutions
taken in accordance with the law before the
technical failure are deemed valid and do not
need to be discussed again?.

VI. RECOMMENDATIONS
TO COMPANIES

The electronic media designated for use may
be stipulated in the company agreement,
provided that they comply with the principle
of directness®’. However, due to the dynam-
ic nature of technological advancements,
it is more advisable to establish a general
principle for regulating the use of electronic
media rather than providing detailed speci-
fications®'.

Blockchain is a distributed ledger in which
data is stored in blocks by linking them to-
gether like a chain and encrypting them.
Each time a new block of data is created, a
hash of the previous block is taken and the
next new block is generated and added to
the chain®. In addition, approval from all
network registries is obtained when adding
a block to the chain®3. As transactions are
made, this structure is maintained in the same
way. Thus, someone else can never change
them. Therefore, companies that want to
hold general assembly and board of direc-
tors” meetings in electronic environment can
use Blockchain technology to increase their
cyber security. The aforementioned chain
structure in Blockchain, requires the decryp-
tion of both the password of a specific block
and the preceding block’s code to access in-
formation. Since each block contains a code
belonging to the previous block, passwords
need to be broken in a chained manner. This
is one of the strongest reasons why Block-
chain technology is more secure. Because, in
cyber-attacks, the defense system in Block-
chain makes it difficult. With Blockchain tech-
nology, only shareholders with private keys
can participate in voting. Voting in this way is
also transparent in that voters can personally
verify whether their votes were counted and
whether the overall outcome was correct®.

The utilization of e-signatures is obligatory
for systems to be used for holding board of
directors and general assembly meetings in
electronic environment. Requiring all share-
holders and board of directors” members to
acquire e-signatures from service providers
approved by the Information and Communi-

halinde gecerli sayilmasi ve tekrar gorusul-
mesine gerek olmadigini belirten gorusler
bulunmaktadir?.

VI. SIRKETLERE TAVSi-
YELER

Sirket sdzlesmesinde, kullanilacak olan elekt-
ronik aracglar dogrudan dogruyalik ilkesine®®
uygun olmak kosuluyla énceden belirlenebi-
lir. Fakat, surekli yenilenen ve degisen tekno-
lojik gelismelerden dolayi detayli bir belirle-
me yapmak yerine elektronik araclarin genel
prensip olarak duzenlenmesi daha yerinde
olacaktir®.

Blockchain, verilerin bloklar halinde birbir-
lerine zincir gibi baglanarak ve sifrelenerek
saklandigi bir dagitik kayit defteridir. Her yeni
veri blogu olusturmada bir 6nceki bloga ait
Ozet alinir ve bir sonraki yeni blok tretilerek
zincire ekleme yapilmaktadir®2. Ayrica zinci-
re bir blok eklenirken agdaki tum kayit def-
terlerinin onay! alinir®, islem yapildikga bu
yap! ayni sekilde surdarulur. Boylece baska
biri onlar higcbir zaman degistiremez. Do-
layisiyla, elektronik ortamda genel kurul ve
yonetim kurulu toplantisi yapmak isteyen sir-
ketlerin Blockchain teknolojisini kullanmasi
siber guavenliklerinin artmasini saglayabilir.
Blockchain’deki s6z konusu zincir yapi saye-
sinde bilgilere erisebilmek adina bir bloktaki
veriye ulasilabilmesi icin o blogun sifresinin
ve o blokta kayitli olan ondan énceki blogun
da sifresinin ¢ozulmesi gerekmektedir. Her
blokta ondan 6nceki bloga ait bir kod bu-
lundugundan zincirleme sekilde sifrelerin
kirilmasi gerekmektedir. Bu husus Blokcha-
in teknolojisinin daha guvenli olmasinin en
guclu nedenlerinden birisidir. Cunku, siber
saldirilarda Blockchain'deki savunma sistemi
isi zorlastinr. Blockchain teknolojisi ile sade-
ce Ozel anahtar sahibi pay sahipleri oylama-
ya katilabilirler. Bu sekilde gerceklestirilen
oylama, oy verenlerin kendi oylarinin sayilip
sayllmadigini ve sonucun dogru meydana
gelip gelmedigini bizzat dogrulayabilmeleri
acisindan ayni zamanda seffaftir®4,

Elektronik ortamda yonetim kurulu ve genel
kurul toplantisi yapilabilmesi icin kullanila-
cak olan sistemlerde e-imza zorunludur. Sir-
ket bunyesindeki butun hissedarlarin ve yo-
netim kurulu Uyelerinin Bilgi Teknolojileri ve
iletisim Kurumu (BTK) onayli hizmet saglayi-
cilardan e-imza almalarinin zorunlu tutulma-
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cation Technologies Authority (ICTA) will ex-
pedite the transition of companies that have
not yet adopted electronic meeting systems,
facilitating their swift adoption in the future
and enabling them to avail themselves of
the opportunities outlined in the Announce-
ment.

VIil. CONCLUSION

Today, with the increase in technological de-
velopments, technology has entered every
aspect of our lives. Concurrently, our current
legislation endeavors to align with these
progressions. The prospect of conducting
board of directors and general assembly
meetings in electronic environments, which
are mandatory for the continuation of com-
pany operations, is deemed advantageous
for companies in numerous aspects. Howev-
er, this method is not without its drawbacks,
alongside its merits. It is noteworthy that our
current legislation does not provide virtual
meetings in commercial companies, except
for board of directors’ meetings. This shows
that while there is room for improvement in
our laws, they do not comprehensively meet
the demands of today. Nevertheless, even in
this context, it is imperative to acknowledge
that the advantages of meetings conducted
in electronic environments outweigh the
disadvantages, and forward-thinking com-
panies should adapt to these systems.

s1, elektronik ortamda toplanti sistemlerine
gecmemis sirketlerin de ileride gegmek icin
daha hizli adim atabilmesine ve Duyuru’da
bahsedilen imkandan yararlanabilmesine
olanak saglar.

Vil. SONUC

Gunumuzde teknolojik gelismelerin artmasi
ile birlikte teknoloji, hayatimizin her alanina
girmistir. Mevzuatimiz da bu gelismelere
ayak uydurmaya calismaktadir. Sirket faali-
yetlerinin devam edebilmesi adina yapilmasi
zorunlu olan yoénetim kurulu ve genel kurul
toplantilarinin elektronik ortamda gercek-
lestirilme imkani sirketler i¢in bircok ydnden
avantajli gérunmektedir. Ne var ki, bu yon-
temin avantajlari oldugu gibi dezavantajlari
da mevcuttur. Ayrica hukukumuzda henuz
sermaye sirketlerinde yonetim kurulu top-
lantilari haricinde sanal toplanti imkaninin
bulunmadigini belirtmekte fayda vardir. Bu
da kanunlarimizin halen gelismeye musait
olsa da, gunumuz gerekliliklerini tam olarak
karsilamadigini gostermektedir. Fakat bu
haliyle bile elektronik ortamda yapilan top-
lantilarin avantajlarinin daha fazla oldugu
kabul edilmeli; gelecege yonelik dusunen
sirketlerin bu sistemlere uyum saglamasi
gerekmektedir.

ELEKTRONIK ORTAMDA GENEL KURUL VE YONETIM KURULU
TOPLANTILARI VE UYGULAMADAKI HUKUKI ZORLUKLAR
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